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May 26,  2016 

 
Robert Kaplan 
Acting Regional Administrator for EPA Region 5 
77 West Jackson Blvd. Chicago, IL 60604-3507 
 

Mr. Kaplan, 

 
Congratulations on your appointment as the Acting Administrator for U.S. Environmental Protection 
Agency (EPA) Region 5. The Courte Oreilles Lakes Association (COLA) is writing to you in support of 
Midwest Environmental Advocates’ (MEA) Petition for Correction Action (PCA) filed with the EPA on 
October 20, 2015.  This support is in response to water degradation issues on Lac Courte Oreilles (LCO), 
resulting from increasing and unchecked levels of phosphorus entering LCO, the Wisconsin Department of 
Natural Resources’ (WDNR) withdrawal of attention to LCO in the Section 303(d) impaired water process, 
and now refusal by the WDNR to adequately acknowledge or act on the problem or its sources according 
to state statutes. 
 
COLA was established in 1995 as a non-profit organization to represent its membership, currently 400-
plus property owners, in the effort to restore and protect the water quality of LCO. At 5,039 acres, LCO is 
the fifth largest natural lake in the state of Wisconsin as well as one of only 97 designated Outstanding 
Resource Waters, with important antidegradation protections under Wisconsin state law. LCO is also a 
rare two-story cold-water fishery and one of only five lakes in the state to support both cisco and lake 
whitefish, a unique fresh water ecology that helped grow what has historically been trophy-sized musky 
and walleye in LCO. 

Additionally, LCO is of great cultural significance to the Lac Courte Oreilles Band of Lake Superior 
Chippewa Indians (LCO Tribe), which has approximately 7,600 members. The Lac Courte Oreilles 
Reservation, consisting of 76,500 acres in northwest Wisconsin, contains important water resources, 
including LCO. One-third of LCO, including the outlet, is located within Reservation boundaries, with the 
rest of the lake located within the ceded territory. Water quality degradation resulting from excessive 
levels of phosphorus in any portion of LCO impacts the waters within the Reservation boundaries due to 
mixing occurring between the various bays and basins. The Lac Courte Oreilles Tribal Conservation 
Department (LCOCD) has been monitoring LCO since 1996 with routine monitoring beginning in 2002. 

LCO is also of great financial importance to the economy of both the region and the state, with real estate 
valued at over $332 million, annual property taxes of $2.9 million, plus associated expenditures from 
residents and vacationers documented to be $9.8 million to $14.8 million per year. 



Early in COLA’s existence the board worked successfully with the WDNR. In the last few years, however, 
COLA has reached a series of impasses and now faces challenges in working with the WDNR to adequately 
address water degradation issues negatively impacting LCO. These challenges involve decreasing access to 
and timely responses from the WDNR that they are entrusted by the EPA to provide. 
 
As a result, COLA has been working on initiatives to overcome these challenges and on March 20, 2016, 
submitted to the WDNR a Site-Specific Phosphorus Criterion (SSPC) for a phosphorus limit for LCO. 
 
The SSPC proposal, submitted jointly by COLA and the LCO Tribe, marks the culmination of eight years of 
effort by both parties working together with LimnoTech, an independent water environment research and 
engineering firm in Oakdale, MN, that COLA engaged to provide the research, data analysis, and modeling 
required to produce the SSPC proposal. LimnoTech commonly assists federal and state agencies, including 
the WDNR, as well as regulated entities to develop plans to restore and protect lakes and streams across 
the country. 
 
While MEA’s Petition for Corrective Action specifically addresses the WPDES program, the common 
thread for LCO and other lakes in Wisconsin is the WDNR’s similar neglect of the impaired waters process, 
another important tenet of the Clean Water Act. 
 
COLA’s approach to-date has been to address water degradation from excess phosphorus in LCO directly 
with the WDNR through those channels provided. Outlined below are COLA’s major efforts and events to-
date. These items demonstrate where the WDNR is neglecting to follow its own protocols under 
Wisconsin law according to its obligation to carry out the tenets of EPA’s delegated program under the 
Clean Water Act. This neglect has left LCO at a critical tipping point because of stalled timing and related 
roadblocks:  
 
 
1. COLA Foot the $200,000 Bill for Required TMDL Study 
COLA first proposed LCO for impaired water status in 2007. Seven years and three listing cycles later, 
LCO’s Musky Bay was finally designated as impaired in June 2014. The WDNR was then responsible for (1) 
conducting a Total Maximum Daily Load (TMDL) study to determine the sources of pollutant damaging the 
lake and then (2) establishing a pollutant reduction schedule that once implemented will protect the lake 
from continued damage, reverse existing damage, and protect the lake into the future.  
 
That a bay is part of a lake would seem to be a given. But, in a surprising move, the WDNR has declared 
Musky Bay a separate body of water from the rest of the lake, even though a bay, by definition, only exists 
as part of a larger body of water. In making this declaration the WDNR has devised a way to allow much 
higher levels of phosphorus—40 ppb—in Musky Bay and in this way allow phosphorus from various 
known sources to continue to be discharged into Musky Bay unchecked. The problem remains, however, 
that what happens in Musky Bay happens to the lake as a whole.  
 
The WDNR’s proposed wait time of up to 13 years to even begin the TMDL study is what kept COLA 
moving on behalf of the lake. It raised funds to hire LimnoTech, the same independent water environment 
research and engineering firm that the WDNR and the U.S. EPA use. 
  
Beginning in 2011 and in just three years, the TMDL study was completed and the findings used by 
LimnoTech to also develop the SSPC for LCO.  From the beginning, the WDNR was part of the team that 
designed the TMDL and SSPC proposal and WDNR contributed 10K toward TMDL development     
 
 
2. TMDL and SSPC Proposal to WDNR – July 14, 2014  
COLA, the LCO Tribe and LimnoTech originally submitted the TMDL and SSPC proposal for 10 ppb to the 
WDNR in July 2014. The WDNR delayed for five months before setting up the first review meeting. COLA 



finally received an official response from the WDNR in a letter last spring, dated March 3, 2015, 
suggesting that COLA drop the TMDL and instead develop a 9-Key Element Plan, all this after the WDNR 
was part of the development of the TMDL for nearly four years. The letter also requested some revisions 
to the SSPC proposal to address cold-water fishery habitat and the announcement that next steps would 
be delayed for another “two or more years.” WDNR staff were instructed by program management not to 
communicate with COLA, saying in an email on May 15, 2015, “I have been advised that it would be best if 
[we] did not get involved in any discussions on this topic.” The urgency now and the request for 
emergency rulemaking come after losing another full year in getting help for this landmark lake.  
 
 
3. Revised SSPC proposal to WDNR –March 20, 2016 
COLA revised the SSPC proposal to respond to all the WDNR's comments. It should also be noted that the 
SSPC proposal for 10 ppb standard for phosphorus would apply to LCO as whole, including all of its natural 
basins and bays. Again, this reflects that water in this and any lake continually mixes as one integrated 
aquatic system.  
 
 
4. See Video: Hydrodynamic Mixing Model 
   www.cola-wi.org/maps 
 
How quickly water in Musky Bay mixes with the rest of LCO is illustrated in a new Hydrodynamic 
Animation Video developed by LimnoTech for purposes of showing how this mixing happens and how 
quickly. The hydrodynamic model is a simulation based on the Environmental Fluid Dynamics Code 
(EFDC), a U.S. EPA supported modeling framework. This animated model shows a 50% mix of water from 
Musky Bay to the rest of LCO in as little as two months. 
 
 
5. Request for Emergency Rulemaking—March 20, 2016 
COLA has formally requested that the WDNR initiate emergency rulemaking with 60 days of receipt of the 
SSPC proposal. The requested action does not require the WDNR to either approve or reject the proposal. 
It simply requests that the WDNR follow its own protocol and initiate next steps in the rulemaking process 
as provided for under current Wisconsin statue and rule. 

An Unregulated Industry Is Polluting LCO  
Depending on the response from the WDNR to the SSPC proposal, COLA is ready to address the source of 
excess phosphorous entering LCO, currently unchecked by any WDNR regulations. This phosphorus enters 
the lake systematically and throughout the year from the three cranberry operations located on LCO. 

Positive, Proactive Efforts By COLA Property Owners 
COLA has also been working over the years to take personal responsibility for the health of the lake 
through best practices outlined by the WDNR. Following are programs COLA has implemented on LCO: 

. Septic System Survey and Replacement 

. Shoreland Buffer Restoration  

. Aquatic Invasive Species Surveillance, Treatment and Boat Inspection Program 

. Riparian Owner Impervious Surface and BMP Educational Materials and Outreach 

. Watershed-Wide Outreach to other Lake Associations, the Forest Products Industry, and Agriculture 
 Operations with BMP Educational Materials and BMP Monitoring Proposals 

 
 
 

http://cola-wi.org/maps


Again, COLA supports MEA’s Petition for Corrective Action for its effort to garner attention from the EPA 
to the WDNR’s oversight of all water degradation issues in Wisconsin. COLA respectfully calls on the EPA 
to thoroughly analyze these allegations related to the WPDES program and the impaired waters program 
and call for WDNR accountability under state and federal law.  
 
Sincerely, 
 
 
 
Kris Sivertson                                                                        Mic Isham 
President, COLA     Chairman, Lac Courte Oreilles Band of  
      Lake Superior Chippewa Indians 
Send Correspondance To: 
3690 South Elco Road      
Fall Creek, WI 54742 
715-210-0818 
                                                                                                       
 
cc:    Barbara Wester, Office of Regional Counsel, U.S.  EPA, Region 5 
         John Colletti, NPDES, U.S. EPA, Region 5 
         Tinka Hyde, Region 5 Water Division Director 
         Cathy Stepp, WDNR Secretary 
         Quinn Williams, WDNR, Director, Bureau of Legal Services 
         Cheryl Heilman, WDNR, Section Chief, Bureau of Legal Services 
         Patrick Stevens, WDNR, Administrator, Division of Air, Waste and R&R 
         Kimberlee Wright, Midwest Environmental Advocates (MEA), Executive Director 


